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§301.6323(d)-1 45-day period for mak-
ing disbursements.

(a) In general. Even though a notice
of a lien imposed by section 6321 is filed
in accordance with §301.6323(f)-1, the
lien is not valid with respect to a secu-
rity interest which comes into exist-
ence, after tax lien filing, by reason of
disbursements made before the 46th
day after the date of tax lien filing, or
if earlier, before the person making the
disbursements has actual notice or
knowledge of the tax lien filing, but
only if the security interest is—

(1) In property which is subject, at
the time of tax lien filing, to the lien
imposed by section 6321 and which is
covered by the terms of a written
agreement entered into before tax lien
filing, and

(2) Protected under local law against
a judgment lien arising, as of the time
of tax lien filing, out of an unsecured
obligation.

For purposes of subparagraph (1) of this
paragraph (a), a contract right (as de-
fined in paragraph (e)(2)(1) of
§301.6323(c)-1) is subject, at the time of
tax lien filing, to the lien imposed by
section 6321 if the contract has been
made by such time. An account receiv-
able (as defined in paragraph (c)(2)(ii)
of §301.6323(c)-1) is subject, at the time
of tax lien filing, to the lien imposed
by section 6321 if, and to the extent, a
right to payment has been earned by
performance at such time. For pur-
poses of subparagraph (2) of this para-
graph (a), a judgment lien is a lien held
by a judgment lien creditor as defined
in paragraph (g) of §301.6323(h)-1. For
purposes of this section, it is immate-
rial that the written agreement pro-
vides that the disbursements are to be
made at the option of the person mak-
ing the disbursements. See paragraphs
(a) and (e) of §301.6323(h)-1 for defini-
tions of the terms ‘‘security interest”
and ‘‘tax lien filing,” respectively. See
paragraph (a) of §301.6323(i)-1 for cer-
tain circumstances under which a per-
son is deemed to have actual notice or
knowledge of a fact.

(b) Examples. The application of this
section may be illustrated by the fol-
lowing examples:

Example 1. On December 1, 1967, an assess-
ment is made against A with respect to his

§301.6323(e)-1

delinquent tax liability. On January 2, 1968,
A enters into a written agreement with B
whereby B agrees to lend A $10,000 in return
for a security interest in certain property
owned by A. On January 10, 1968, in accord-
ance with §301.6323(f)-1 notice of the tax lien
affecting the property is filed. On February
1, 1968, B, without actual notice or knowl-
edge of the tax lien filing, disburses the loan
to A. Under local law, the security interest
arising by reason of the disbursement is enti-
tled to priority over a judgment lien arising
January 10, 1968 (the date of tax lien filing)
out of an unsecured obligation. Because the
disbursement was made before the 46th day
after tax lien filing, because the disburse-
ment was made pursuant to a written agree-
ment entered into before tax lien filing, and
because the resulting security interest is
protected under local law against a judgment
lien arising as of the date of tax lien filing
out of an unsecured obligation, B’s $10,000 se-
curity interest has priority over the tax lien.

Example 2. Assume the same facts as in ex-
ample 1 except that when B disburses the
$10,000 to A on February 10, 1968, B has actual
knowledge of the tax lien filing. Because the
disbursement was made with actual knowl-
edge of tax lien filing, B’s security interest
does not have priority over the tax lien even
though the disbursement was made before
the 46th day after the tax lien filing. Fur-
thermore, B is mnot protected under
§301.6323(a)-1(a) as a holder of a security in-
terest because he had not parted with money
or money’s worth prior to the time the no-
tice of tax lien was filed (January 10, 1968)
even though he had made a firm commit-
ment to A before that time.
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§301.6323(e)-1 Priority of interest and
expenses.

(a) In general. If the lien imposed by
section 6321 is not valid as against an-
other lien or security interest, the pri-
ority of the other lien or security in-
terest also extends to each of the fol-
lowing items to the extent that under
local law the item has the same pri-
ority as the lien or security interest to
which it relates:

(1) Any interest or carrying charges
(including finance, service, and similar
charges) upon the obligation secured,

(2) The reasonable charges and ex-
penses of an indenture trustee (includ-
ing, for example, the trustee under a
deed of trust) or agent holding the se-
curity interest for the benefit of the
holder of the security interest,
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